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[1] On 11 May 2015 Bricon Asbestos Limited (Bricon) issued a demand to 

Jamon Construction Limited (Jamon) under s 289 of the Companies Act 1993, 

claiming indebtedness by Jamon in the sum of $342,922.56. Jamon applies to set 

aside the demand under s 290 of the Companies Act. Section 290 provides that the 

Court may grant an application to set aside a statutory demand if it is satisfied that 

there is a substantial dispute on whether or not the claimed debt is owing or is due, 

or if the company appears to have a counterclaim, set-off or cross-demand against 

the issuer of the notice. The Court may also set aside a statutory demand if it is 

satisfied that it ought to be set aside on "other grounds" which has been interpreted 

to give the Court a discretion, which must be exercised in a principled way taking 

into account the statutory framework of which it is part. 1 

Commissioner of Inland Revenue v Chester Trustee Services Ltd [2003] 1 NZLR 395 (CA), per 
Baragwanath J. 

JAMON CONSTRUCTION LTD v BRICON ASBESTOS LTD [2015] NZHC 1926 [13 August 2015] 



Background 

[2] Jamon is a corporate trustee for the Jamon Trust. Its director says it has no 

assets and no liabilities, and is a non-trading entity. The Jamon Trust, however, 

carries on business as a demolition contractor. 

[3] Bricon operates as an asbestos removal contractor. Since the earthquakes 

which struck Christchurch in 2010 and 2011, it has operated in this city removing 

asbestos from buildings scheduled for demolition. A significant amount of the 

demolition of buildings which has taken place in the central city area of Christchurch 

has been required by the Canterbury Earthquake Recovery Authority (CERA) which 

has engaged demolition contractors for the task. 

[ 4] In mid-2014 Mr Blackie, the director of Bricon, learned that a building at 

21 Latimer Square, Christchurch was to be demolished by CERA. At that time 

CERA had approved a number of demolition contractors to undertake work it 

required to be done. As a specialist asbestos removal company, Bricon was not so 

approved. However, Mr Blackie knew Mr O'Neil, the director of Jamon, which was 

an approved contractor. He told him this demolition job was coming up. At first 

they discussed proceeding as a joint venture, but because Bricon was not an 

approved contractor, it was agreed that the Jamon Trust would submit a tender to 

CERA, and engage Bricon as a sub-contractor for the asbestos removal component 

of the demolition. 

C 
[5] Jamon was the successful tenderer. In its tender it submitted a breakdown 

which included the sum of $85,000 plus GST for Bricon's work. The tender was 

accepted. Although Bricon accepts that it gave to Jamon an estimate of $60,000 plus 

markup and GST for its portion of the work anticipated at the time the tender was 

submitted, it says this was not a fixed price quote. It says that the scope of the work 

changed, as did the method by which it would be carried out. It has invoiced Jamon 

for $440,672.56, of which the sum now claimed in the notice represents the unpaid 

portion. 

[6] In contrast, Jamon says that there was a fixed price contract to complete the 

work for $85,000 (the sum of $60,000 plus a mark-up of $25,000) and although the 



required method and scope of the work changed, no variation to the contract sum 

was ever agreed. Indeed, any variation would have required the agreement of CERA 

which would necessarily have to pay any additional cost incurred. No application 

bas ever been made to CERA to vary the terms of its contract with J amon. 

Application to set aside 

[7] Jamon says that it has four defences to the claim by Bricon. It also says that 

in this case the Court should exercise its discretion to set aside the notice. 

( 

[8] To succeed, Jamon must show that there is arguably a genuine and substantial 

dispute over the existence of the claimed debt. The mere assertion of a disputed debt 

will not be sufficient. Material short of proof is required to support a claim that a 

debt is disputed. If that position is established, the application should succeed. It is 

not the role of the Court on this application, exercising its jurisdiction under the 

Companies Act, to actually resolve any dispute which is found to exist. 

[9] The approach the Court is to take to this application was described by the 

Court of Appeal in these terms in Industrial Group Ltd v Bakker:2 

( 

[24] We note that the statutory scheme is for applications to set aside 
statutory demands to be a summary proceeding. The application must be 
made within IO working days of the date of service of the demand: 
s 290(2)(a). No extension of time may be given: s 290(3). It follows that it 
would be unusual for the High Court to engage in detailed analysis of the 
merit of any counterclaim, set off or cross demand. The section calls for a 
prompt judgment as to whether there is a genuine and substantial dispute. It 
is not the task of the Court to resolve the dispute. The test may be compared 
with the principles developed in cognate fields such as applications to 
remove caveats, leave to appeal an arbitrator's award and opposition to 
summary judgment. 

[25] The approach required by the "appearance" test in s 290 is a review 
with a low threshold. The tight time constraints distinguish the s 290 
discretion from that to be exercised on, say, a summary judgment 
application, where the presence of complex legal issues is not necessarily a 
bar to a remedy. As with leave to appeal an arbitrator's award, the hearing 
should, in the normal course, be short and to the point, and the judgment 
likewise. 

2 Industrial Group Ltd v Bakker [2011] NZCA 142, (2011) 20 PRNZ 413 (footnotes omitted). 



[10] The Court will not normally resolve a material conflict of evidence or assess 

the credibility of witnesses where evidence is given by affidavit. However, the Court 

need not accept uncritically evidence which is inconsistent with undisputed 

contemporary documents. 3 

[11] In this case, it will also be necessary to consider these principles in the 

context of a statutory demand issued for invoices said to be payment claims under s 

20 of the Construction Contracts Act 2002. 

[12] The four defences Jamon claims to have are: 

C 
(1) Jamon did not enter a contract with Bricon. The contracting party was 

the Jamon Trust. 

(2) The contract with Bricon was a fixed sum contract, and it was not 

varied. 

(3) In respect of most payment claims issued by Bricon under the 

Construction Contracts Act 2002, it issued valid payment schedules. 

(4) There has been an accord and satisfaction in respect of the sum claimed 

by Bricon. 

( 
[13] The issue in this case is whether Jamon has established any of these defences 

in accordance with the principles which I have summarised. It is convenient to deal 
with the second claimed defence first. I do so on the basis that Jamon was the 

contracting party, for the purposes of this issue only. 

Was the contract with Bricon a fixed sum contract, which was not varied? 

[14] According to Mr O'Neil, the sequence of events after he was contacted by 

Mr Blackie of Bricon about the demolition job on offer at 21 Latimer Square was 

this. First, he and Mr Blackie met on site, though they could not inspect the inside of 

the building due to the presence of asbestos. Mr Blackie felt he had a way of 

Krukziener v Hanover Finance ltd [2008] NZCA 187, [20 I OJ NZAR 307. 



extracting the asbestos which would enable a tender to CERA to be made on very 

attractive terms. A possible joint venture was discussed. 

( 

[15] Mr Blackie and Mr O'Neil spoke again a short time later and agreed to 

submit a tender using the methodology for asbestos removal identified by Bricon. 

As Bricon was not accredited with CERA it was agreed that Jamon would submit the 

tender for the whole demolition job, with Bricon as a subcontractor. By that point 

there was a time pressure to submit the tender. As a result, Mr O'Neil and 

Mr Blackie agreed to deal with "the formalities of an agreement in an informal way". 

According to Mr O'Neil, Mr Blackie indicated that Bricon's costs for asbestos 

removal would be around $60,000 excluding GST, plus a margin to be agreed, and a 

fixed cost for scaffolding and plastic wrapping the building amounting to $135,000 

excluding GST. 

[16] Mr O'Neil says that, as a result, Jamon submitted a tender to CERA for 

$427,563.80 comprising its own demolition cost of $150,000, the known cost of 

scaffolding hire and wrapping, $135,000, the Bricon charge of $60,000 plus a margin 

of $25,000, and a figure of $42,563.80 as profit for the Jamon Trust (all GST 

exclusive). 

( 

[17] Mr O'Neil says that Bricon was aware of the sum of $85,000 excluding GST 

included in its tender, as well as the fixed price for scaffolding. He says Bricon 

attended, with the Jamon Trust, post-tender meetings with CERA. It was suggested 

that Bricon undertake a test to ensure that the thickness of the asbestos and its 

removal would be within the limits of the quote and the methodology it intended, 

and according to Mr O'Neil Bricon did that, and then confirmed that it was happy 

with the methodology and its price. Whilst Bricon entered the building on a 

controlled basis for this exercise, no representative of Jamon was permitted to enter 

the building. 

[18] Mr O'Neil says that once CERA accepted the tender, Jamon then confirmed 

with Bricon the agreed margin for Bricon of $25,000 excluding GST. 



[ 19] The asbestos which Bricon located on the ceilings in the building was 

covered in cork. The cork had to be removed first. Early on in the project, safety 

supervisors advised that the cork must be treated as a hazardous material due to its 

proximity to the asbestos. Evidently this meant there was more hazardous material 

to remove than Bricon had predicted. As well, Bricon changed its methodology from 

using a digger to using manual extraction methods. 

[20] Bricon rendered invoices for the agreed cost of the scaffolding, but followed 

them with further invoices for the removal of asbestos which were considerably 

beyond the sum of$85,000 plus GST. 

( 

[21] Mr Blackie agrees that he drew the Latimer Square job to the attention of 

Mr O'Neil, that they inspected the site together, discussed the work that would need 

to be done, and also discussed doing the job as a joint venture. After that meeting he 

developed a proposed methodology for the asbestos removal and as a result gave 

Mr O'Neil what he describes as a "ballpark estimate as to the costs involved" for his 

company's component of the work. He says this estimate was based on one site visit 

and the knowledge he had of the job at that time. He did not have drawings, plans or 

specifications, though he had seen the size and the extent of the building. The 

method of extraction which he proposed was based on his standard methodology. He 

sent an email to the Jamon Trust on 16 July 2014 saying: "Fyi you may need to look 

at second price. What you think? Bricon costs including dumping I think will be 

around $60K (no profit)". The reference to a second price relates to a quote for 

plastic wrapping for the building. 

C 

[22] Mr Blackie says the idea of a joint venture did not proceed as Bricon was not 

approved by CERA, so Jamon tendered for the project as head contractor. This 

occurred well after the initial discussions between Mr O'Neil and Mr Blackie. Mr 

Blackie says Bricon was not asked to provide any information or pricing for the 

purposes of the tender or to assist with the tender process. He says Bricon was 

unaware of the details of Jamon 's tender to CERA and he had no knowledge of the 

price, terms, conditions, proposed methodology or any other information that Jamon 

included in its tender. He says he was not involved in the tender process and did not 

see Jamon's tender prior to its submission to CERA. He notes that Mr O'Neil agrees 



with this. Mr Blackie says Bricon did not agree to a margin of $25,000. The first he 

heard of the $25,000 margin was in February 2015. He also says that it is common 

knowledge in the industry that margins are not generally a fixed sum. They are 

usually expressed as a percentage, and a standard margin for contractors is 10 per 

cent under a charge-up or cost reimbursement arrangement. He says it would not be 

prudent for a contractor to agree to a fixed margin because the value of the work 

could increase throughout a project, and often that occurs. 

[23] According to Mr Blackie, he only became aware of the tendered price about 

halfway through the project. In around October or November 2014, Mr O'Neil told 

him the price was around $430,000 which surprised him because it seemed quite 

low. When he questioned Mr O'Neil on this, the latter informed him that he had 

little choice but to price at that level as CERA had "pushed him down on price". 

( 

[24] Mr Blackie says that the figure of $60,000 was always a "ballpark estimate" 

given in the context of a proposed joint venture arrangement which did not 

eventuate. He was not asked to re-price the job as a subcontractor for the purposes 

of the tender. Nor was there ever any agreement to a fixed margin of $25,000. Then, 

as noted, there were changes to the scope of the work and the methodology for 

removal of the asbestos. This rendered his original estimate irrelevant and 

redundant. He says that in the end, Bricon performed the work and made monthly 

claims for payment on a charge-up basis which are reasonable, having regard to 

standard industry rates. 

[25] Mr Blackie's evidence that the sum of $60,000 was only ever an estimate is 

supported by a contemporaneous email which I have quoted at para [21]. Certain 

factors, however, lend substance to the position of Jamon. First, although Bricon 

was not involved in the tender process, it was aware that a tender had been submitted 

to CERA and accepted. It started work onsite in that knowledge. There is an 

inherent unlikelihood of it having done so without knowing the basis on which it was 

going to be paid. Bricon knew that a tender was being submitted to CERA; as 

Bricon was to be a subcontractor (as both directors say) it is a reasonable inference 

that it would have known that the cost of its work would be included in the tender. 

Otherwise, there would not have been a tender price to submit to CERA. 



[26] Secondly, Mr Blackie does not go as far as to say, in his affidavit, that it was 

agreed that Bricon 's services would be paid for by Jamon on a charge-up basis at 

industry rates. Thirdly, although Mr Blackie says that the first time he became aware 

of Jamon 's tender price was about halfway through the project, Mr Blackie did not 

refer specifically to Mr O'Neil's evidence about meetings with CERA after 

acceptance of the tender, at which pricing was discussed. 

C 

[27] Fourthly, an affidavit was sworn by Mr R T Carville who was the health and 

safety and significant contracts manager for Jamon at the time of the Latimer Square 

job. He does not accept that Bricon did not agree to a fixed price contract for the 

removal of asbestos from the building. He was instrumental in finalising the tender 

which was submitted to CERA, and he rang and spoke to Ms Tania Manderson, 

Bricon 's manager, on the day that tenders were due to close. Mr Blackie was, at that 

point, overseas. According to Mr Carville, Ms Manderson confirmed that she was in 

a position to give a price for Bricon 's part of the project to allow Jamon to submit a 

tender. He says she was also aware of all components of the tender price which were 

discussed in the telephone call. Then Mr Carville says: 

9. I called Tania Manderson only minutes before the tender was submitted. 
We discussed the proposed component costs of the project. The 
discussion was in the form of discussing an itemised cost structure 
working through various cost items referred to above. 

I 0. Tania confirmed the scaffold cost was $135,000, hard demolition cost of 
$150,000 Bricons work (including profit) would be approximately 
$80,000. I cannot recall the exact amount Tania allocated for Bricon 
but it was in the vicinity of $80,000 and that sum was within the range 
of costs that Jamon had been using for its tender. Allowing for 
miscellaneous costs of $35,000, Jamon arrived at the final submission 
price of $400,000 (all sums GST exclusive). 

11. While there had been an earlier email from Mr Blackie regarding a cost 
estimate of $60,000 (without profit), my discussion with Tania was 
about actual costs to determine the tender price which made up the total 
tender price of $400,000. Tania agreed that a tender of $400,000 was 
realistic with Bricon 's cost at around $80,000 including a profit margin 
to remove the asbestos from the building. Based on Tania's 
confirmation of Bricon 's position, Jamon 's tender was signed and 
delivered to CERA with about 15 minutes to spare before the close of 
tenders. 

[28] Based on the evidence which I have summarised, Jamon has shown that there 

is arguably a genuine and substantial dispute over the existence of the claimed debt. 



The notice under s 289 shows that Jamon has paid to Bricon the sum of $97,750, 

which is the price it maintains was the agreed contract price, $85,000, plus GST. 

The balance claimed of $342,922.56 can only be owing if Bricon's version of events 

is correct. There is a substantial conflict on the evidence in relation to this, and a 

sufficient foundation in evidence for the version of events proffered by Jamon. 

C 

[29] If the enquiry before the Court only required the assessment which I have 

completed, the demand would be set aside. However, the contract between Jamon 

and Bricon is a construction contract and is therefore governed by the Construction 

Contracts Act 2002 (CCA). Bricon's position is that, even if there is a dispute over 

whether the contract was a fixed price contract or a contract enabling it to charge as 

it has, the effect of the CCA is that its right to claim the sum in the statutory demand 

cannot be disputed. 

( 

[30] The total sum claimed by Bricon, $440,672.56, was claimed in six invoices 

rendered between November 2014 and March 2015. These invoices did not include 

the cost of the scaffolding and wrapping as initially quoted. Jamon paid for these 

separately. Its payments in relation to Bricon 's invoices for its own work amount to 

$85,000 plus GST, which is $97,750, including GST. None of the payments made by 

Jamon was for the exact amount of any invoice sent by Bricon. The first payment 

was just over $10,000 short of the invoiced sum, the second payment was for a round 

figure of $30,000, and the third payment was a balance figure to bring total 

payments to $97,750.4 

[31] Bricon says each of its six invoices was a payment claim as defined in s 20 of 

the CCA, that no payment schedules complying with the requirements of s 21 were 

provided, and that, as a consequence, Jamon became liable to pay the amount on 

each payment claim under s 22. As a result, Bricon is entitled to recover the sum 

claimed by way of a statutory demand under s 23(2).5 

[32] As I have recorded, the contract between Jamon and Bricon was made orally. 

It did not contain a mechanism for the making of progress payments. Section 14 of 

4 

5 
This is clear from an email from Mr Stapley of Jamon to Mr Blackie dated 10 February 2015. 
Service of a statutory demand is a proceeding for the recovery of a debt in terms of s 23: 
Laywood v Holmes Construction Wellington Ltd [2009] NZCA 35, [2009] 2 NZLR 243. 



the CCA provides that the parties to a construction contract are free to agree between 

themselves on the mechanism for determining the number of progress payments to 

be made under the contract, the interval between those payments, their amounts, and 

the date when progress payments become due. Section 15 provides that if the parties 

fail to agree on these matters ( as here), ss 16 to 18 apply. Section 16 provides that a 

party which has agreed to carry out construction work under a construction contract 

has the right to progress payments calculated in accordance with s 17. Section 17 is 

in the following terms: 

C 

17 Amount of progress payment 

(1) The amount of a progress payment must be calculated by reference 
to- 

(a) the relevant period for that payment; and 

(b) the value of the construction work carried out, or to be carried 
out, during that period; and 

( c) any relevant provisions in the construction contract (including, 
without limitation, provisions relating to the retention of money 
or liquidated damages). 

(2) For the purposes of subsection (l)(a), the relevant period for a 
progress payment under a construction contract is - 

(a) the period commencing on the day of the month on which 
construction work was first carried out under the contract and 
ending on the last day of that month (the first period); and 

(b) each month after the first period. 

(3) For the purposes of subsection (l)(b), the value of construction work 
must be calculated with regard to - 

(a) the contract price for the work; and 

(b) any other rates or prices set out in the contract; and 

( c) any variation to the construction work authorised under the 
contract; and 

(d) if any work is defective, the estimated cost of rectifying the 
defect. 

(4) If the contract does not expressly provide for the matters referred to in 
subsection (3)(a) and (b), the value of construction work must be 
calculated with regard to - 

(a) the reasonable value of the work; and 

(b) the reasonable value of any variation to the construction work 
authorised under the contract; and 

(c) if any work is defective, the estimated cost of rectifying the 
defect. 



[33] One of the factors by which a progress payment must be calculated is the 

value of the construction work carried out, or to be carried out, during the period to 

which the progress payment relates. Subsection 3 then provides that the value of the 

construction work must be calculated with regard to certain factors, the first of which 

is the contract price for the work, and the third of which is any variation to the 

construction work authorised under the contract. 

[34] Subsection 4 provides that if the contract does not expressly provide for the 

contract price or any other rates or prices, the value of the construction work must be 

calculated with regard to three specified factors. 

C [35] Section 20 provides that a payee may serve a payment claim on a payer for 

each progress payment, and sets out the requirements for a payment claim. This 

provides to the extent relevant: 

( 

20 Payment claims 

(1) A payee may serve a payment claim on the payer for each progress 
payment, - 

(a) if the contract provides for the matter, at the end of the relevant 
period that is specified in, or is determined in accordance with 
the terms of, the contract; or 

(b) if the contract does not provide for the matter, at the end of the 
relevant period referred to in section 17(2). 

(2) A payment claim must - 

(a) be in writing; and 

(b) contain sufficient details to identify the construction contract to 
which the progress payment relates; and 

(c) identify the construction work and the relevant period to which 
the progress payment relates; and 

( d) indicate a claimed amount and the due date for payment; and 

(e) indicate the manner in which the payee calculated the claimed 
amount; and 

(f) state that it is made under this Act. 

[36] Subsection 1 provides that a payment claim may be served for a progress 

payment. A payment claim for a progress payment must be calculated in accordance 



with s 17. This section requires that each progress payment must be calculated in 

accordance with the value of the construction work carried out, and that the value of 

the construction work must be calculated with regard to the four factors specified in 

s 17(3). 

( 

[3 7] One of these is the contract price. In the present case, the contract price is 

not established. On Jamon's version of the facts, it is $85,000 plus GST. On 

Bricon 's version of the facts, there is no contract price and it was entitled to charge at 

the rates which it applies generally for its services. If Jamon is right, a valid 

payment claim could only be issued if the value of construction work claimed in a 

payment claim was calculated in accordance with the contract price of $85,000 plus 

GST. If Bricon is correct, a payment claim could be calculated with regard to the 

reasonable value of the work and the reasonable value of any variations to the work, 

under s 17(4). 

[38] Section 20(2)(d), which provides that a payment claim must indicate a 

claimed amount, is to be read in conjunction with s 19 which defines a claimed 

amount as "an amount of a progress payment ... that the payee claims to be due for 

construction work carried out". On their face, these provisions entitle a payee 

(Bricon) to claim in accordance with its own interpretation of the contract, leaving it 

to the payer (Jamon) to challenge that claim, if it wishes, by issuing a payment 

schedule. It can only do this, however, ifs 17 ( 4) applies, which is when the contract 

does not expressly provide for the matters referred to in s 17(3) which include a 

contract price. Only then is the value of the construction work to be calculated with 

regard to its reasonable value. If a contract does expressly provide for a contract 

price, this cannot occur. 

[39] In the present case, Jamon has established an arguable position that there was 

an agreed contract price, for the reasons I have set out at [25] to [28]. It is, therefore, 

arguable that Bricon has not issued payment claims under the contract, as all the 

invoices which charge the sums which make up the claim in the statutory demand, 

are calculated by reference to hours, charge-out rates and consumables. None refer 

to a contract price of $85,000 plus GST. 



[ 40] Unless a valid payment claim is served, there is no obligation to respond with 

a payment schedule under s 21, and the consequences of not meeting claimed sums 

set out in ss 22 and 23, do not follow. 

[ 41] It is well-established that technical quibbles in relation to payment claims 

will not be accepted by the courts as grounds to avoid the statutory regime which 

applies to the construction industry. 6 It is recognised that the purpose of the CCA is 

to facilitate prompt and regular payments, in other words, to safeguard cashflow in 

the construction industry. Thus, a strict and literal approach is not required in respect 

of matters of form.7 

C [ 42] In the present case it is necessary to consider this accepted approach to the 

purpose and the application of the CCA in the context of the statutory framework in 

the Companies Act 1993 relating to statutory notices and the consequence of their 

not being met. If a notice issued under s 289 of the Act is not complied with, the 

receiving company is presumed to be unable to pay its debts. 8 Inability to pay debts 

is a ground for winding up a company. Therefore, a failure to meet a notice issued 

under s 289 creates a presumption and therefore lays a foundation for a company to 

be placed into liquidation. Because of the severity of this consequence, s 290 is 

applied by the courts as I have summarised in paragraphs [8] to [ 10]. 

( 

[43] It will be seen that there is potential for the way the Court is required to apply 

the payment provisions of the Construction Contracts Act, and the law relating to 

setting aside statutory demands, to collide. If a company does not respond to a 

payment claim by serving a payment schedule, and it can establish on a sound 

arguable basis that no valid payment claim was issued, application of the principles 

relating to setting aside statutory demands dictates that a demand based on that claim 

should be set aside. On the other hand, since the Construction Contracts Act was 

passed the courts have taken a firm line against the raising of technical issues over 

the contents of payment claims, referring not only to the purpose of the Act, but also 

6 See the discussion in George Developments Ltd v Canam Construction Ltd [2006] I NZLR 177 
(CA) at [ 41 ]-[57] and in Marsden Villas Ltd v Wooding Construction Ltd [2007] I NZLR 807 
(HC) at [9] -[ 17]. 
Marsden Villas Ltd v Wooding Construction Ltd at [34]. 
Section 287. 

7 

8 



to the fact that, however wide of the mark it may think a payment claim is, a payer 

can always respond to it with a payment schedule under s 21. If a valid payment 

claim is made and is not met with a valid payment schedule, it seems there cannot be 

a defence to the claim in terms of s 2 90 of the Companies Act. 9 

C 

[ 44] In my opinion, on an application to set aside a statutory demand for a sum of 

money said to be owing under a construction contract, there must be scope for the 

Court to decide, on the summary basis which applies in this jurisdiction, whether it is 

arguable that a payment claim is valid. Whilst the Court must dismiss any argument 

which can properly be classed as raising a technical or unsubstantial issue with a 

payment claim, it must, in my view, be entitled to assess the likely validity of a 

payment claim on such an application. If this were not the case, a payer who has not 

issued a payment schedule would be deprived of the benefit of the principles 

applying to applications to set aside statutory demands, and would be subjected to 

the statutory consequences. This would be contrary to the long established approach 

of the Courts to statutory demands. 

[ 45] Proceeding this way does not avoid the achievement of the purpose of the 

CCA. The Act sets out certain requirements for a payment claim. It is one thing to 

say that technical quibbles cannot be raised in relation to payment claims; it is quite 

another to say that, however non-complying a document may be, it is nonetheless to 

be treated as a valid claim just because a payment schedule could be issued pointing 

out a perceived shortcoming. 

[ 46] Plainly, the factual issues arising in this analysis are properly to be 

determined in the context of a trial. In its Companies Act jurisdiction, this Court is 

limited in the extent to which it can delve into the facts and make detailed factual 

findings. 

[ 4 7] For these reasons, I am satisfied that on this application, if an arguable case is 

established that the invoices which form the basis of the statutory demand are not 

valid payment claims under the contract, the statutory demand should be set aside. I 

find that Jamon has established to this standard that the invoices relied on by Bricon 

9 See [30] above. 



were not valid payment claims because it has sufficiently established that there was a 

contract price, that the value of the construction work claimed by Bricon was not 

calculated with regard to it (s 17(3)(a)) and that the progress payments claimed were 

not therefore calculated in the manner required by s 17 ( 1 ). 

[ 48] The evidence also sufficiently establishes that the contract price was not 

varied in response to, as Bricon maintains, changes in the scope of the work and the 

method by which it was to be carried out. 

Other def enc es 

C 
[ 49] Given my decision in relation to the second defence, the statutory demand 

will be set aside, and it is unnecessary to consider the other three defences raised. 

Outcome 

[50] The statutory demand is set aside. 

[ 51] The respondent will pay costs to the applicant on a 2B basis, together with 

disbursements fixed by the Registrar. 

JG Matthews 
Associate Judge 
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